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 Why do I need to be more aware of NEPA?

 Bipartisan Infrastructure Law (IIJA) and Inflation Reduction Act 
(IRA) Provide funding opportunities for Utilities

 This Federal Funding triggers…………….
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National Environmental Policy Act 
What, Why, and How. 

A (Very) Brief Overview



Triggers for NEPA Review
 Federal funding (even partial funding through grant programs) for 

major construction projects

 Federal approvals/permits

• Private action can trigger NEPA review if federal approvals are required
• (Typical Energy Project)

 BUT, if NO federal role, NEPA review is NOT required



How do Federal Agencies Comply with NEPA?
 Three categories of NEPA compliance

• Categorical Exclusions (CE)

• Environmental Assessments (EA)

• Environmental Impact Statements (EIS)

 The level of NEPA review required and the associated 
timeframe of the NEPA process will depend on the size and 
complexity of the proposed action.



The NEPA Process

• From A Citizen Guide 
to the NEPA Process 
(CEQ January 2021)



Categorical Exclusions

 A category of actions which do not individually or cumulatively have 
a significant effect on the human environment (does not require an 
EA/EIS)

 Misnomer: CEs are NOT “exemptions” from NEPA review

 EVERY federal agency maintains (sometimes extensive) list of CEs

 Application of a CE is usually administratively simple (matter of 
weeks)

 EXCEPTIONS to application of a CE



 A concise public document that briefly provides sufficient evidence 
for determining whether to make a Finding of No Significant Impact 
(FONSI) or requiring preparation of an EIS. 

 Almost always result in a “Finding of No Significant Impact” (FONSI)

 Can be used in combination with project mitigation (a “mitigated 
FONSI”)

Environmental Assessments



 A detailed analysis of actions presumed to have significant 
environmental impacts; results in a Record of Decision (ROD)

 Key phrase: “major federal actions that result in significant impacts 
to the human environment”

 Activities requiring EISs are rare.

 Controversy over length and complexity of NEPA review usually
involves EISs

Environmental Impact Statements



 Wetlands (Executive Order and State and Federal laws)
 Threatened and Endangered Species (State and Federal laws)
 Historic Properties/Resources (State and Federal Laws)
 Floodplains (Executive Order)
 Environmental Justice (low income or minority 

populations)(Executive Order)
 Migratory Birds (Executive Order)
 Native American Sacred Sites on Federal Lands (Executive Order)
 Noxious Weed or Non-native Species (Federal law and Executive 

Order)

NEPA Coordination/Compliance 



 In most instances, project applicant (or its consultant) prepares NEPA 
documents which are then submitted to the agency for review.

 While the applicant role is crucial, the lead federal agency has the 
final word.

 Agency must ensure an “independent review” of reports submitted 
by project applicant.

Role of the Project Applicant



The Changing Landscape

 Fiscal Responsibility Act Amends NEPA for 
First Time in 50 Years

 Council on Environmental Quality NPRM; 
Major Revisions to NEPA Regulations

 Political Pressure to Advance Project 
Development, Infrastructure Spending



www.mccormicktaylor.com

Questions & Answers

www.venable.com



THANK YOU
Megan Welling, McCormick Taylor (mawelling@mccormicktaylor.com)

Jack Dinne, McCormick Taylor (jjdinne@mccormicktaylor.com)
Fred Wagner, Venable LLP (frwagner@venable.com)
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